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Association Activities 


IN THE CLOSING days of the session a bill to add a fourth and un- 
necessary judge to the Bronx County Court went, as the New York 
Herald Tribune said, “whooping through the Legislature.” It 
was, as that newspaper also said, “‘a neat little piece of pie-cutting 
between the Edward J. Flynn Democrats and their acquiescent 
two-cylinder Republican adjunct, John J. Knewitz.” It is un- 
necessary here to record again the deals that were to follow upon 
this act of statesmanship. Those deals were made public and con- 
demned by the Association and by practically the entire press of 
the city. 

At its stated meeting on March g the Association, upon motion 
of Paul Windels, passed with only one dissenting vote the follow- 
ing resolution: 


WHEREAS bills have been introduced for the creation 
of additional surrogates in New York and Kings Counties 
and an additional county judge in Bronx County, al- 
though there has been no authoritative finding of the need 
for any such additional surrogates or judges; and 


WHEREAS in connection with these bills it has been 
stated in the press that the persons to hold these offices 
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have already been selected by bipartisan arrangement; 
it is 


RESOLVED that the Association is opposed to any 
legislation for an increase in the number of judges in the 
City of New York unless and until there is an authoritative 
showing of need by the Judicial Council or other com- 
petent agency; and be it 


FURTHER RESOLVED that copies of these resolu- 
tions be forwarded to the Governor and to the legislative 
leaders; and be it 


FURTHER RESOLVED that the president be author- 
ized to appoint a special committee with authority to take 
all steps necessary to make effective the Association’s posi- 
tion, including authority to make personal representation 
to legislative leaders and the Governor. 


Acting under the resolution the president appointed the fol- 
lowing members on a committee to make clear to the Governor 
the Association’s position: Paul Windels, Chairman, George W. 
Alger, Arthur A. Ballantine, C. C. Burlingham, Julius Henry 
Cohen, Jackson A. Dykman, Charles E. Hughes, Jr., Samuel 
Seabury, Whitney N. Seymour, Kenneth M. Spence, Allen Ward- 
well, Bethuel M. Webster, Ignatius M. Wilkinson. 

As this number of THE RECORD goes to press, the success of the 
committee’s efforts with the Governor and the legislative leaders 
is not known. 


o@Mo 


Two OTHER resolutions approved by the Stated Meeting of the 
Association on March g which met with support from the mem- 
bers were the resolutions offered by the Special Committee on 
Military Justice, of which Frederick vP. Bryan is chairman. The 
resolutions read as follows: 


RESOLVED, that this Association urges amendment of 
H. R. 2575 to provide (a) that the power to appoint courts, 
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assign defense counsel and review sentences be transferred 
from command to an independent Judge Advocate Gen- 
eral’s Department, reserving to command the right to refer 
cases for trial, control the prosecution and exercise clem- 
ency with respect to sentences; (b) that both prosecutors 
and assigned defense counsel must be lawyers; (c) that de- 
fense counsel shall have the opportunity to present their 
views on review; and (d) that a civilian commission be 
constituted continuously to study the operations of mili- 
tary justice and make periodic recommendations for its 
improvements; and 


BE IT FURTHER RESOLVED, that this Association 
authorizes its Special Committee on Military Justice, 
alone or in conjunction with others likeminded, to take all 
proper steps necessary or desirable to carry out the fore- 
going resolution. 


Of this action The New York Times said, ‘““The vote of The 
Association of the Bar of the City of New York in favor of a reso- 
lution urging more fundamental changes in the system of military 
justice than are provided for in the Elston Bill, now before Con- 
gress, represents, we believe, the view of most peacetime civilians 
who saw wartime duty in uniform.” 


o@o 


THE COMMITTEE on the Bill of Rights, Henry A. Johnston, Chair- 
man, presented the following resolution at the Stated Meeting 
on March 9, which was approved: ; 


RESOLVED that this Association favors the enactment 
in New York State of a fair educational practices law pro- 
viding for the establishment within the Education Depart- 
ment of machinery for (1) investigation of discrimination 
in admissions to educational institutions at the post-sec- 
ondary school level because of race, religion, color or 
national origin; (2) use of educational, conciliatory and 
other informal methods looking toward the elimination 
of such discrimination, and (3) issuance by the Board of 
Regents after public hearings of cease and desist orders, 
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enforceable in the courts, such law to provide exemption 
to religious or sectarian institutions insofar as distinctions 
based on religion are concerned and to exempt completely 
institutions not receiving public funds or tax exemption. 


e@e 


THE COMMITTEE on Law Reform, Barent Ten Eyck, Chairman, 
was successful in having the Association approve its report deal- 
ing with the Amendment of Section 25, of the New York Personal 
Property Law. The report was published in THE RECORD, Volume 
3, Number 2, February, 1948, page 73. 

No action was taken by the Stated Meeting on the report of 
the Committee on International Law dealing with the United 
Nations Draft Covenant on Human Rights. The report will be 
presented to the Association at a Special Meeting on April go. 


o@e 


ConTINUING its efforts to end or lessen tax inequities which affect 
lawyers, doctors, accountants, and other professional workers, the 
Special Committee on Public and Bar Relations, Judge Samuel I. 
Rosenman, Chairman, had a second meeting of organizations in- 
terested in furthering this program in Congress. The following 
organizations were represented: American Dental Association, 
American Institute of Architects, American Institute of Chemical 
Engineers, American Institute of Chemists, American Institute 
of Consulting Engineers, American Medical Association, Ameri- 
can Pharmaceutical Association, American Veterinary Medical 
Association, Chamber of Commerce of the State of New York, 
Coordinating Council of the Five County Medical Societies, Engi- 
neers Joint Council, Investment Counsel Association of America, 
Medical Society of the County of New York, Medical Society of 
the State of New York, National Association of Broadcasters, Na- 
tional Association of Life Underwriters, National Association of 
Security Dealers, Inc., New York Society of Certified Public Ac- 
countants, and the Washington Building Congress. 

Several other organizations not present have indicated their 
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support. In this number of THE RECORD will be found a memo- 
randum explaining the plans which the Committee is sponsoring 
and a draft of the amendments which the Association’s Com- 
mittee on Taxation believes are essential to implement the plans. 


°e@o 


THE SPECIAL COMMITTEE on the Unification of the Courts, Porter 
R. Chandler, Chairman, has had several meetings to discuss the 
proposal for the consolidation of General Sessions and the Su- 
preme Court, New York County. The Committee had the benefit 
of the views of the District Attorney, of New York County as 
expressed by representatives of his staff. It was decided not to ask 
the Association to take a position on this measure but to make 
a more detailed study of the whole subject of court unification 
with a view to recommending action to the next session of the 
Legislature. 
e@o 


THE CALENDAR of the Association indicates that in April there 
will be an exceptionally interesting number of special events, 
both educational and entertaining. First on the list, on April 8, 
are a demonstration of arbitration proceedings and a forum deal- 
ing with legal and medical problems involved in incompetency 
proceedings. 

The arbitration demonstration is the second of its kind spon- 
sored by the Committee on Arbitration, John T. McGovern, 
Chairman, and has been presented in several other places before 
opening in New York. The demonstration sponsored by the Com- 
mittee last year has also been popular and has had several one- 
night stands. 

The forum under the sponsorship of the Committee on Medi- 
cal Jurisprudence is the opening event in what is hoped will be 
a series of forums designed to acquaint the membership with 
matters in the field of the Committee’s interest. 

The day after the two events just described the Junior Bar 
Activities Committee will hold the second of its moot court com- 
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petitions. This time the opposing counsel will come from Har- 
vard and Columbia. The first of the competitions drew a very 
large audience and students and members thoroughly enjoyed 
themselves. The second round promises to be even better. The 
members of the court will be Judge Augustus N. Hand, Robert 
P. Patterson and Harrison Tweed. 

On April 12 James Landis will appear on a program arranged 
by the Committee on Aeronautics, Hamilton O. Hale, Chairman, 
This will be Mr. Landis’s first public appearance since his resig- 
nation from the chairmanship of the Civil Aeronautics Board. 

April 14 will be the opening night of the Entertainment Com- 
mittee’s All-Star Minstrel. Announcements in the Entertainment 
Committee’s usual restrained style will, of course, be mailed to 
all members. 

On April 22 there will be a forum dealing with a number of 
problems now before the organized bar. It will be recalled that at 
a similar occasion last year there was a large attendance and a 
great deal of interest was generated. This year among the speakers 
will be Judge Learned Hand, Henry P. Chandler, Director of the 
Administrative Office of the United States Courts, and Tappan 
Gregory, President of the American Bar Association. 


e@o 


THE LISTING above of some of the Association’s activities in April 
indicates that a word of explanation is appropriate as to the prac- 
tice of mailing a number of Association notices under one cover. 
The explanation, of course, is economy. A single mailing to 
the membership costs about one hundred dollars. A consider- 
able savings results when a number of events are covered by one 
mailing. There may even be an advantage other than a monetary 
one in the practice, and that is that it permits members to arrange 
their own calendars so as to be able to attend a number of the 
functions. 

In any event, the question has been discussed a number of 
times and the most competent professional advice has been 
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sought. The professional advisers, although it would have 
profited them to say otherwise, were agreed that within the limits 
of the budget the manner of mailing the notices, and particularly 
the form of the notices, could not be improved upon. 


e@o 


THE IMPROVEMENT of the administration of justice is a long 
process but sustained effort on the part of bar association commit- 
tees does bring results. Within the past month two notable re- 
forms have been secured by two committees of the Association 
which have been urging them and working for them for many 
years. 

The Committee on Courts of Superior Jurisdiction, Samuel 
M. Lane, Chairman, was successful in its effort to improve the 
calendar administration in the Supreme Court and was also suc- 
cessful in having a pre-trial calendar established. ‘The Committee 
has on several occasions expressed its appreciation to the Honor- 
able David W. Peck, Presiding Justice of the Appellate Division, 
for his very great assistance in furthering in these instances and 
in others an efficient judicature. 

The City Court Committee, Lester Kissel, Chairman, was also 
successful in its efforts to have a pre-trial calendar established in 
the City Court. The rule establishing the calendar, which took 
effect April 5, is based in part upon a report of the Committee 
which was submitted to the Court sometime ago and which is 
published for the first time in this number of THE RECORD.  _ 


o@o 


THE SPECIAL Committee on the Federal Courts received approval 
of its program from the American Bar Association at the meeting 
of the House of Delegates of the A.B.A. on February 23. The 
items approved were recommendations for a constitutional 
amendment to limit the Supreme Court of the United States 
to a Chief Justice and eight Associate Justices and to provide for 
compulsory retirement at the age of seventy-five; and a constitu- 
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tional amendment which would prohibit any member of the 
Supreme Court from being eligible for the office of President or 
Vice President. The House of Delegates referred to the Commit- 
tee on Jurisprudence and Law Reform the Committee’s recom- 
mendation dealing with the appellate jurisdiction of the Supreme 
Court. It should be also be noted that the House of Delegates 
approved this Association’s recommendation to the Congress that 
three additional judgeships be created in the Southern District. 


0@eo 


THE COMMITTEE on Post-Admission Legal Education, Cloyd 
Laporte, Chairman, has announced that the Seventh Annual 
Benjamin N. Cardozo Lecture, which was to have been given by 
Professor Arthur L. Goodhart, K.B.E., K.C., on April 20, has 
been postponed to May 25. Professor Goodhart will speak on 
“English Contributions to Legal Philosophy.” 

On February 17 Whitney North Seymour, in the fourth of the 
lecture series sponsored by the Committee, discussed “Recent 
Developments in Constitutional and Administrative Law.” It is 
hoped that Mr. Seymour’s excellent lecture will be published in 
an early number of THE RECORD. 


°e@o 


May 4 is the date set for the opening of the Art Committee’s 
annual exhibition of paintings, sculpture, and graphic arts. The 
number of entries indicate that a good many members have been 
inspired by the previous exhibitions to send in their masterpieces. 
The opening is one of the most pleasant social occasions in the 
Association year. There is some indication that the magazine Life 
will in an early number in April devote some of its pages to the 
paintings exhibited last year. 
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The Calendar of the Association 
for April 


(As of March 31, 1948) 


1 Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Law Reform 


5 Meeting of Committee on the Federal Courts 
Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


6 Dinner Meeting of Committee on Administrative Law 
Meeting of Section on Trials and Appeals 


Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


~I 


8 Arbitration Demonstration, Auspices of Committee on Ar- 
bitration 

Forum on Incompetency Proceedings. Auspices of Com- 

mittee on Medical Jurisprudence, New York Academy 

of Medicine and Medical Society of County of New York 


9 Moot Court Competition between Columbia and Harvard 
Law Schools. Auspices of Committee on Junior Bar Ac- 
tivities 


Aprilig Aviation Forum. James M. Landis, Esq., Speaker. Buffet 


Supper 6:15 P.M. 


April1g Round Table Conference and Meeting of the Section on 


State and Federal Procedure. Preceded by buffet supper 
6:15 P.M. 


April14 Minstrel Show. Auspices of Committee on Entertainment 


Aprili5 Minstrel Show. Auspices of Committee on Entertainment 


April16 Minstrel Show. Auspices of Committee on Entertainment 


Aprilig Dinner Meeting of Committee on Insurance Law 


Discussion on Disposition of Claims Involving Insurance 
Companies. Raymond N. Caverly, Speaker. 
Meeting of Section on Taxation 


$35 
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April 20 


April 21 


April 22 


April 26 
April 27 


April 28 
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Special Meeting of Association. Preceded by cocktail party 
for auxiliary members, 5 P.M., and buffet supper for all 
members of Association, 6:15 P.M. 


Meeting of Committee on Admissions 
Meeting of Section on Labor Law 
Meeting of Committee on Public and Bar Relations 


Dinner Meeting of Committee on Bankruptcy and Cor. 


porate Reorganizations 


Conference on Problems of the Organized Bar, 5:15 P.M. 


Buffet Supper 6:15 P.M. 


Meeting of Library Committee 


Discussion, Anti-Trust Decisions by Milton Handler, Esq. 
Auspices Committee on Trade-Marks and Unfair Com- 


petition 


Meeting of Section on Corporations 
Meeting of House Committee 


Dinner Meeting of Committee on Courts of Superior Juris- 


diction 
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Tax Discriminations Against Lawyers* 


A very glaring injustice in our income tax structure is the 
method of taxing so-called earned income, i.e. income derived 
from salaries, wages, professional fees, and all other forms of 
remuneration attributable to personal services. 

Our present plan and rate of taxation make it well-nigh im- 
possible for taxpayers whose income is derived primarily from 
these sources to achieve a modest degree of security. This result is 
inconsistent with our national policy to encourage the establish- 
ment of social security. 

In the years prior to the war, the successful doctor, lawyer, 
writer, engineer, architect, accountant, artist, actor, etc. could set 
aside enough in his peak years of earnings to take care of later 
years of decreased earnings and eventual retirement. He knew 
that the increased period of preparation for his profession or voca- 
tion together with the quickened tempo of modern life cut down 
the span of his best income-producing years. Therefore the wiser 
among those groups would lay aside some of their earnings in the 
fat years for the foreseeable lean years. This building up of a nest- 
egg was possible in those days because the income tax rates left 
enough in the pocket of the professional or salaried taxpayer. 

We started with an income tax law which said that we had to 
pay taxes in accordance with our ability to pay— which meant the 
higher the earnings, the higher the percentage payable to the tax 
collector. No quarrel! Uncle Sam also said he had to have taxes 





*This memorandum was prepared in connection with the program of the 
Special Committee on Public and Bar Relations, of which Judge Samuel I. Rosen- 
man is chairman. That Committee is working to end or lessen manifest tax in- 
equities which are unjust and ruinous to lawyers, doctors, dentists, accountants, 
actors, engineers, and all others who depend for their livelihood on so-called 
“earned income.” The first part of the memorandum is a more or less popular 
presentation of the Committee’s program. Part Two consists of proposed amend- 
ments to the Internal Revenue Code necessary to implement the program. The 
amendments were drafted by the Committee on Taxation, Rollin Browne, Chair- 
man. Part Three is an explanation by Mr. Browne’s Committee of the effect of the 
proposed amendments. 
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from us at least once a year. Again, no quarrel! Graduated rates, 
even in combination with an annual measurement of ability to 
pay, produced no shocking results in those years when the surtax 
rates were modest. 

Today, with sharply graduated surtax rates, the result is catas- 
trophic. No longer can the professional or salaried taxpayer plan 
for his inevitable lean years, and particularly for his retired years, 
This result is unnecessary. 

Because the Treasury needs revenue at least once every twelve 
months, it does not follow that the taxpayer’s ability to pay should 
be measured arbitrarily by reference to income received over any 
particular twelve-month period. The injustice of such a measure- 
ment is demonstrated even more graphically when we consider 
the plight of such persons as the author, the actor, the baseball 
player, the boxer, the screen star or radio personality—all of 
whom usually enjoy a very intense but short-lived popularity. 
The bulk of the lifetime earnings of any one of these taxpayers 
may well be concentrated into a period running from five to 
fifteen years. Thereafter, their annual incomes may drop pre- 
cipitately to a small percentage of their earnings in their heyday. 
To subject the high-income yearly earnings to the kind of surtax 
rates now on the statute books is inequitable and unjust. Their 
working lifetime is short, and their age income progression is 
steep. 

The unfortunate lot of the professional or salaried taxpayer 
is the result of an unfair and discriminatory scheme of taxation. 
This becomes obvious if we compare his position with that of the 
taxpayer who operates an incorporated business. 

Despite the present steep surtax rates, it is still possible for the 
business man who operates an incorporated business to set aside 
enough in his years of productive activity to meet his require- 
ments in the closing years of life. In most cases, he need only draw 
enough from the business to cover his personal living expenses 
plus personal income tax. The rest of the business earnings are 
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subject to a corporate tax rate ranging from 21% to 38% depend- 
ing upon the amount of earnings. There is, of course, the personal 
tax dividends to the stockholder. This fairly modest tax is to be 
contrasted with individual income taxes which are payable 
under graduated rates attaining approximately 36% at $10,000, 
45% at $15,000, 53% at $20,000, and 59% at $26,000. 

If the business is successful, it can expand and increase in net 
worth over the years. When he is ready to retire, he can turn the 
responsibility of management over to others and content himself 
with dividends. If he wishes to reduce somewhat the impact of the 
personal tax on dividends, he can make gifts of some of his stock to 
members of his family who are in relatively low income tax 
brackets. If he sells his business, any profit (including apprecia- 
tion in good will or in other corporate asset values) is subject to a 
maximum tax of 25%. When he dies, his family can continue to 
operate the business or sell it, reinvesting the proceeds. Upon 
such sale good-will value engendered to date of death is subject 
to no income tax whatsoever. 

Furthermore, during his productive period, he can establish 
a pension trust for all the employees of the corporation including 
himself. As the corporation pays money for it into the pension 
fund each year, it receives a tax deduction. (During 1947 corpora- 
tions did pay about one billion dollars into pension and profit- 
sharing funds for which they received a tax deduction as a 
business expense.) Neither he nor any other employee need in- 
clude such amounts in their taxable income at that time. When he 
retires and begins to draw down his pension money, only then 
does he report his drawings, which are the income of former 
years, as taxable income. And at that time his income usually 
will have fallen into more modest brackets. Irrespective of the 
bracket, however, he has the income when he needs it most— 
when he is no longer such an active income-producer, when he is 
ill or advanced in years. These measures of security available to 
the businessman, professional or otherwise, doing business in 
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corporate form are denied to taxpayers doing business as partners 
or as individuals. 

To the extent that a corporate owner of a business who is also 
an employee of the corporation may cover himself in a pension 
plan established by the corporation for its employees, there is a 
discrimination against persons doing business as partners or as 
individual proprietors. For under the present law, partners and 
individual proprietors may not be included in pension plans. 

This discrimination largely explains the unwillingness of in- 
dividual proprietorships and partnerships to establish pension 
plans for their employees, few of whom now enjoy the benefits 
of pension plans. 

There is also factual discrimination as between the employee 
of a business which has set up a pension plan providing protection 
for him for his old age, and the employee of a business which has 
not set up a pension plan. 

It is proposed that these discriminations and injustices be recti- 
fied as soon as Congress can be persuaded to do so, by the follow- 
ing changes in the tax law: 

1. The adoption of an amendment to the existing pension 
trust provisions permitting partners and individual proprietors 
to formulate pension plans, the costs of which are deductible in 
computing their income taxes. This would remove the dis- 
crimination now existing as against sole proprietors and partners. 

2. The adoption of a personal individual retirement plan. 
Under such a plan every person with earned income (whether 
partner, self-employed, or employee) would be permitted to set 
aside some of his own income for his old age. This he would do by 
purchasing from current earned income a limited amount of 
special, non-negotiable government bonds, the cost of which 
would be excluded from his income in the year of purchase for 
tax purposes. The suggested limit is 15% of earned income or 
$10,000, whichever is less. In later life, when he cashes any of the 
bonds the proceeds thereof become taxable as income in the year 
in which cashed. 
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ers PROPOSED AMENDMENTS TO INTERNAL REVENUE CODE 
Iso I. To Section 165 (relating to employees’ pension, etc. plans), 
on add a new subsection (d), as follows: 
$a (d) For the purposes of this section, (i) an individual 
as proprietor and members of a partnership who perform 
nd personal services in the business of such proprietorship or 
partnership shall be deemed ‘employees’ as well as ‘em- 

ployers’; (ii) the portion of the profits of such individual 

” proprietor and partners attributable to their personal 

on services shall be deemed ‘compensation’; and (iii) in the 

its case of a taxpayer engaged in a trade or business in which 
both personal services and capital are material income 

er producing factors, the determination of the portion of 
profits attributable to personal services shall be made 

” under regulations prescribed by the Commissioner with 

on the approval of the Secretary.” 

‘i. II. In Section 165 (a), add the words “individual proprietors, 

-. partners” between “‘shareholders” and “persons” in paragraphs 

(3)(B) and (4). 

- III. At the end of Section 165 (a)(4), add a new sentence, as 

- follows: 

in ‘The contributions or benefits under a plan shall not be 

is- considered discriminatory under this paragraph if the 

“e contributions provided under the plan for employees de- 

scribed in subsection (d) do not exceed the same percent- 

<l age of the compensation of such employees as is provided 

- under the plan with respect to the compensation of all - 

et other employees covered by the plan. 

b , . : 

7 IV. To subsection 22(b) (relating to items excluded from gross 

h income) add a new paragraph (15), as follows: 

or 

or “(15). Amounts set aside for retirement 

he “(A) Amounts expended by an individual during the 

ar taxable year in the purchase of bonds of the United States 
to be issued under the authority and subject to the pro- 
visions of the Second Liberty Bond Act, as amended, and 
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the purposes for which bonds may be issued under such 
Act are extended to include the purposes for which bonds 
may be issued under this paragraph. Such bonds shall bear 
interest at the rate of 1% per annum (payable at redemp- 
tion), shall have no fixed maturity, shall be registered in 
the name of the taxpayer, shall be non-negotiable, and 
shall not be transferable by sale, exchange, assignment, 
pledge, hypothecation, or otherwise. Such bonds shall be 
subject to redemption at holder’s option (i) at any time 
after attainment by the taxpayer of age 60, or (ii) at any 
time after the death of the taxpayer (but interest on such 
bonds shall cease to accrue upon the tenth anniversary of 
such taxpayer’s death). The taxpayer may provide for pay- 
ment of any such bond to designated alternate individual 
beneficiaries in the event of his death before redeeming 
the same, and such designation and changes thereof shall 
be made under regulations prescribed by the Commis- 
sioner with the approval of the Secretary. Redemption 
after the taxpayer’s death may be made by any beneficiary 
so designated by the taxpayer, or by the executor or ad- 
ministrator of an such beneficiary, or by the executor or 
administrator of the taxpayer if no such designated benefi- 
ciary survives the taxpayer or no such beneficiary has been 
designated. 

“(B) Amounts contributed by the taxpayer for his own 
benefit to or under a pension plan meeting the require- 
ments of Section 165 (a) and amounts contributed by the 
taxpayer to the purchase for his own benefit of an annuity 
contract described in Section 23(p)(1)(B). 

“(C) The maximum annual exclusion under this sub- 
section 22(b)(15) shall not exceed 15% of the taxpayer’s 
earned net income or the sum of $10,000, whichever is the 
lesser, minus any amount contributed by an employer to 
or under a pension plan meeting the requirements of Sec- 
tion 165(a) or to the purchase of an annuity contract de- 
scribed in the first sentence of Section 22(b)(2)(B) 
(whether such contribution is made before or during the 
taxpayer’s taxable year) to the extent that taxpayer ac- 
quires a vested interest in such contribution at any time 
during his taxable year, [provided that when the accumu- 
lations of the aforesaid annual exclusions shall equal the 
amount necessary to provide a cash refund annuity of 
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$10,000 per annum at age 65, no further exclusions shall 
be permitted under this paragraph. ]* 

“(D) Earned income definitions. (i) ‘Earned income’ 
means wages, salaries, professional fees, and other amounts 
received as compensation for personal services actually 
rendered, but does not include any amount not included 
in gross income (except for the provisions of this para- 
graph), nor that part of the compensation derived by the 
taxpayer for personal services rendered by him to a cor- 
poration which represents a distribution of earnings or 
profits rather than a reasonable allowance as compensa- 
tion for the personal services actually rendered. (ii) 
‘Earned income deductions’ means such deductions as are 
allowed by Section 23 for the purposes of computing net 
income, and are properly allocable to or chargeable 
against earned income. (iii) ‘Earned net income’ over the 
sum of the earned income deductions. (iv) In the case of 
an individual proprietor or member of a partnership, en- 
gaged in a trade or business in which both personal serv- 
ices and capital are material income producing factors, the 
portion of the profits of the individual proprietor or 
partnership which constitutes earned net income shall be 
determined under regulations prescribed by the Commis- 
sioner with approval of the Secretary.” 


V. To the first sentence of subsection 22(a), add a new clause, 
as follows, substituting a semicolon for the period: 


‘ 


‘; also the full amount received (i) under an annuity 
contract, the cost of which was excluded from the tax- 
payer’s gross income under Section 22 (b)(15)(B) and no 
part of such amount shall be excluded from gross income 
under Section 22(b)(2)(A), or (ii) upon the redemption 
of any bonds of the United States described in Section 
22(b)(15)(A), but the amount of such bonds remaining 
unredeemed on the tenth anniversary of the death of the 
purchaser thereof shall be included in gross income of the 





* The limitation expressed in the matter included in brackets [ ] is not recom- 
mended by the Association’s Committee on Taxation. Both the limitation and the 
language used to express it are the recommendations of an executive committee 
established by the organizations interested in the proposals of the Committee. 
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person entitled to the proceeds of redemption in the tax- 
able year in which falls such tenth anniversary.” 
VI. To Section 143, add a new subsection (b), as follows, and 
re-number the existing subsections (b) to (f) as (c) to (g): 


“All officers and employees of the United States having 
the control, receipt, custody, disposal or payment of the 
proceeds payable upon the redemption of United States 
bonds described in Section 22(b)(15)(A) shall deduct and 
withhold from such proceeds a tax equal to 19% thereof.” 


VII. In Section 117(f) (providing, in effect, that retirement of 
a bond shall be deemed an exchange resulting in a capital gain 
or loss), insert at the end of the matter in parentheses the words, 
“other than the bonds described in Section 22(b)(15) .” 


EXPLANATION OF THE PROPOSED AMENDMENTS 


The following is a brief explanation of the major items in the 
proposed amendments. 

I and II. This amendment extends the pension trust pro- 
visions to cover individual proprietors and partners who work in 
the business. It also defines what part of their profits shall be 
deemed compensation for personal services; this amendment is 
necessary because there are limitations with respect to the amount 
which may be contributed by an employer to a pension plan, 
which limitations are based on the compensation of the em- 
ployees. 

III. Under present rulings of the Treasury Department, not 
more than 30% of the contributions to the pension plan may 
benefit corporate executives included in the plan who are stock- 
holders owning 10% or more of the stock of the corporation. If 
such a 30%, limitation were imposed with respect to the extension 
of the pension plan provisions to cover partners and individual 
proprietors, the benefits of the extension would be quite limited. 
The purpose of this amendment is to substitute for the 30% rule, 
a limitation to the effect that the same percentage of compensa- 
tion of stockholders, partners, and individual proprietors may be 
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put into the plan as of other employees covered by the plan. This 
leaves ample room for the Treasury Department under other pro- 
visions of the law to determine that particular plans discriminate 
unduly in favor of stockholders, partners or proprietors. 

IV. Paragraph (A) permits the exclusion from incon:s of the 
cost of specified United States Government bonds, bearing 1% 
interest and having no maturity date. Provisions are made limit- 
ing transfer except at death. Redemption of the bonds by the 
purchaser may be made only after he has attained age 60 in order 
to assure the use of this provision for retirement purposes. While 
perhaps provision should be made for earlier redemption to meet 
emergencies, it does not seem possible to provide an adminis- 
tratively feasible method to prevent early redemptions except for 
emergency purposes. Provision is made for redemption by bene- 
ficiaries or by the estate of the purchaser after his death. Interest 
ceases ten years after death; this provision ties in with the amend- 
ment in V (below). 

The limitation of the exclusion of saved income to special 
Government bonds is designed for administrative convenience. 
Some tax authorities believe that it would be socially desirable to 
permit each individual taxpayer to set aside his own pension fund 
in such form as he might choose, not limited to United States Gov- 
ernment bonds. It might be possible to work out such a plan with 
due regard to the administrative problem if retirement funds not 
contributed to qualified pension plans or invested in special 
Government bonds were required to be administered by banks 
or trust companies having the usual trust powers, or invested in 
insurance or retirement annuities. 

(B) This provision provides an exclusion from income for 
amounts contributed by a taxpayer to a pension plan, or for the 
purchase of a retirement annuity contract, for his own benefit. 

(C) This provision limits the exclusion under (A) and (B) to 
15% of the taxpayer’s earned net income or $10,000, whichever is 
less, less any amount contributed by an employer to a pension 
plan or for the purchase of a retirement annuity contract, which 
employer contribution is for the taxpayer’s irrevocable benefit. 
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(D) This language defines earned net income for the purpose 
of determining the 15% limit provided in (C). The first three sub- 
divisions of (D) are familiar in the tax law, having been taken 
from earlier definitions used with respect to the computation of 
the earned income credit. The fourth subdivision of (B) gives the 
Treasury power to determine what part of the income of a pro- 
prietor or partner of a business using capital is earned income. 

V. This language imposes a tax at the time of the receipts of 
an annuity the cost of which was excluded from the taxpayer's 
income under (B) (described in IV above). It also imposes a tax 
upon the redemption of bonds described in (A) (discussed in IV 
above) and makes clear that the amount of such bonds must be 
included in income not more than ten years after the death of a 
purchaser. 

VI. To insure collection of the tax at the time of redemption of 
the special Government bonds, this amendment provides for the 
withholding of the tax by the Government agent who pays over 
the proceeds of the redeemed bonds. The rate will of course be 
adjusted from time to time to conform to any changes in the 
lowest bracket rate. It has been suggested that the statute should 
prevent tax avoidance through disproportionately large redemp- 
tions in loss years (referring to the period after attainment of age 
6o or after the taxpayer’s death). This could be accomplished, for 
example, by providing that the proceeds of redeemed bonds shall 
be taxed without allowance as a deduction against them of any 
net losses of the taxpayer. One answer to this suggestion is that, in 
the absence of such a safeguard to the revenue, the proposed 
amendment serves to effect a simple means of “averaging” in- 
come, which in itself is a desirable improvement in the tax law. 

VII. This amendment makes it clear that the proceeds of re- 
deemed bonds will not be taxed at capital gain rates but at 
ordinary income rates. 
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Committee Reports 


COMMITTEE ON LABOR AND SOCIAL SECURITY 
LEGISLATION 


REPORT ON WHETHER THE NEW YORK STATE LABOR RELATIONS LAW 
SHOULD BE CHANGED SO AS TO CONFORM TO THE NATIONAL LABOR 
RELATIONS LAW AS AMENDED BY THE PROVISIONS OF THE 
TAFT-HARTLEY LAwW* 


This report is not primarily concerned with the merits or demerits 
of the Taft-Hartley legislation. It is intended to consider the impact 
of the Taft-Hartley Law on labor relations in New York State and to 
consider whether, as a result thereof, the New York State Labor Re- 
lations Law should be amended. 


STATEMENT OF THE PROBLEM 


Prior to the enactment of the Taft-Hartley Law, the New York 
State Labor Relations Law was similar to the federal law, and the 
question as to which of such statutes applied to any given labor con- 
troversy was not of major importance. It was generally assumed that, 
in questions which involved both interstate and intrastate transac- 
tions, the jurisdiction of the New York State Labor Relations Board 
was concurrent with that of the National Board. In fact, the National 
Board had made an agreement with the State Board whereby certain 
types of disputes were left solely within the province of the State 
Board. Shortly before the passage of the Taft-Hartley Act, however, 
the Supreme Court of the United States, in the case of Bethlehem 
Steel Company et al v. New York State Labor Relations Board, 330 
U. S. 767, decided that the jurisdiction of the Federal Board was ex- 
clusive, at least in cases where the Federal Board had announced a 
policy covering the facts at issue. While the effect of this decision was 
not entirely clear, there was no doubt that it sharply limited the 
jurisdiction of the New York State Labor Relations Board. 





* This report will be presented at a Special Meeting of the Association on 
April 20, 1948. 
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In order to meet this situation, Section 10 (a) of the Taft-Hartley 
Act was enacted. This section provides: 


“The Board is empowered, as hereinafter provided, to prevent 
any person from engaging in any unfair labor practice (listed 
in section 8) affecting commerce. This power shall not be 
affected by any other means of adjustment or prevention that 
has been or may be established by agreement, law, or otherwise: 
Provided, That the Board is empowered by agreement with 
any agency of any State or Territory to cede to such agency 
jurisdiction over any cases in any industry (other than mining, 
manufacturing, communications, and transportation except 
where predominantly local in character) even though such 
cases may involve labor disputes affecting commerce, unless the 
provision of the State or Territorial statute applicable to the 
determination of such cases by such agency is inconsistent with 
the corresponding provision of this Act or has received a con- 
struction inconsistent therewith.” 


The language of this section, in granting the National Board the 
power to cede jurisdiction (with four specified exceptions) to a state 
agency, apparently carries with it an implication that the National 
Board has exclusive jurisdiction over all cases affecting interstate 
commerce until such jurisdiction is ceded. Assuming this to be the 
intention of the provision, any doubt as to the exclusive jurisdiction 
of the National Board which may have survived the decision of the 
Bethlehem case has been removed and the State Board cannot now 
exercise jurisdiction without cession by the National Board in such 
cases. 

Unfortunately, the language of Section 10 (a) is ambiguous. It is 
embodied in a section dealing only with unfair labor practice cases. 
There is no similar express authority to cede jurisdiction in con- 
nection with cases involving representation unaccompanied by unfair 
labor practices. During 1947, prior to the passage of the Taft-Hartley 
Act, representation cases accounted for approximately 63% of all 
cases handled by the New York State Labor Relations Board and un- 
fair labor practice cases for only 37%. 

It should be borne in mind that in discussing the jurisdiction of the 
National Labor Relations Board traditional concepts of interstate 
commerce must necessarily be discarded, as it is not necessary for an 
employer to be engaged in interstate commerce in order to come 
under the jurisdiction of the National Board. It is only necessary that 
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a labor dispute between such employer and his employees may 
“affect” such commerce. 

Under the present state of the law, therefore, it would appear that 
the New York State Labor Relations Board can exercise jurisdiction 
only in cases which do not “affect” interstate commerce and that there 
is an extensive borderline of cases as to which the jurisdictional 
question will be left in doubt until it is authoritatively passed upon 
by a court. A large segment of labor relations problems in New York 
State has thus been removed from the jurisdiction of the New York 
State Board and placed under the jurisdiction of a Federal Board 
which is not equipped to handle such cases expeditiously. 

After considerable study, this Committee is of the opinion that 
piecemeal amendment of various provisions of the New York State 
Labor Relations Act will not be sufficient to enable the National 
Board to cede jurisdiction to the State Board under Section 10 (a). 
It is the opinion of the Committee that in order for the State Board 
to be in a position to benefit by any such cession, the State Act must 
be amended so as, in effect, to conform the State Act to the provisions 
of the National Act as amended by the Taft-Hartley Law. 

There is a difference of opinion within the Committee as to whether 
or not the State Act should be so amended. 


THE MAJORITY VIEW 


The majority of the Committee is of the opinion that the New York 
State Labor Relations Act should not be amended solely for the pur- 
pose of complying with the provisions of 10 (a) of the National Act. 
If any of the provisions of the Taft-Hartley Act are beneficial, the 
majority of the Committee believes that such provisions should be 
individually considered upon their merits, and adopted by the New 
York State legislature with such amendments and changes as may 
seem desirable to adapt them to local conditions. The majority of the 
Committee recognizes that by adopting this procedure, the scope of 
the New York State Labor Relations Board is materially limited and 
that by far the larger part of labor relations problems in New York 
State will be governed by the National Labor Relations Act and be 
subject to the jurisdiction only of the National Labor Relations 
Board. They believe, however, that it would be poor policy to conform 
the New York State Act to the National Act solely for the purpose of 
retaining jurisdiction in the New York State Board, as this would re- 
sult in making the New York State Board merely an arm of the Fede- 
ral Government. 
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The majority of the Committee therefore recommends that no 
attempt be made to conform the New York Act to the National Act 
for the purpose of complying with Section 10 (a) of the National 
Act, but that the New York Act be examined anew to determine what, 
if any, changes are necessary therein, without reference to the pos- 
sible cession of jurisdiction by the National Board. 


THE MINORITY VIEW 


The minority of the Committee recommends that the New York 
State Labor Relations Law should be amended so as to bring it into 
conformity with the National Act, for the purpose of enabling the 
National Board to cede to the State Board jurisdiction which the 
State Board had exercised prior to the passage of the Taft-Hartley 
Act. This recommendation is based primarily upon the desirability 
of lessening industrial strife by eliminating conflicts in the determi- 
nation of whether federal or state law is applicable in a given situa- 
tion. Such conflicts, which may well provoke litigation gravely detri- 
mental to the public, will arise and assume importance because 
substantive rights will vary, dependent upon whether the federal 
or state law applies. The determination of which law applies depends 
upon the difficult and tenuous distinction as to whether or not inter- 
state commerce is affected. The minority of the Committee does not 
believe that labor relations affecting interstate commerce can be 
wholly divorced from those which affect only intrastate commerce. 
Believing that, on balance, the Taft-Hartley Act, despite its obvious 
imperfections, constitutes an improvement in the labor laws of the 
United States, the minority is of the opinion that the advantages to 
be gained from uniformity of treatment outweigh the possibility of 
improving upon specific provisions of the National Act. 

In addition to the advantages of uniformity between the Federal 
and State Acts, there is the entirely practical consideration that if the 
State Board is enabled to retain jurisdiction of the cases which it 
previously handled, the determination of labor controversies will be 
greatly facilitated. It is no answer to say that the staff of the National 
Labor Relations Board can be increased as much as necessary to 
handle the greatly increased volume of labor disputes originating in 
this State which will now be brought before that Board. Employer 
and employee alike are entitled to have their controversies determined 
by the Board itself and not by hearing officers or regional directors. 
It is also to the advantage of the public that such controversies should 
be determined quickly and with a minimum of litigation. It would, 
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in the opinion of the minority, be unfortunate if to the matters of 
substance in issue between the parties to a dispute there was added 
an issue as to the applicable law. 

The minority recognizes that some amendments to the Taft-Hartley 
Act are desirable and, unless such amendments are unduly delayed, 
the minority of the Committee sees no objection to postponing any 
amendment of the State Act until necessary amendments to the Taft- 
Hartley Act have been considered. After a reasonable time for such 
consideration, however, the minority of the Committee believes that 
the State Act should be amended to conform to the Federal Act for 
the purpose of providing uniformity in labor relations and for the 
purpose of permitting the Federal Board to cede to the State Board 
jurisdiction over a great number of cases which in the past have been 
handled more expeditiously by the State Board than is possible before 
the National Board. 


Respectfully submitted, 


MORRELL S. LOCKHART, Chairman 
HERBERT J. FABRICANT GEORGE G. GALLANTZ 


ARTHUR K. GARFINKEL 
HYMAN N. GLICKSTEIN 
NATHAN GREENE 
ROBERT A. LEVITT 
FREDERICK H. ROHLFS 
WILLIAM C. SCOTT 

L. BYRON CHERRY 

H. PRESTON COURSEN 
JOHN L. FREEMAN 


JAMES ELLIOTT HUGHES 
ARTHUR E. PETTIT 

Cc. DICKERMAN WILLIAMS 
AARON BENENSON 
ISIDORE L. BROADWIN 
LAWRENCE HUNT 
JOSEPH C. KENNEDY 
WILLIAM E. MacKAY 
BENJAMIN MANDELKER 


JOHN HARLEIGH MORSE 


April 1, 1948 





COMMITTEE ON THE CITY COURT 
REPORT ON PRE-TRIAL PROCEDURE IN THE CITY COURT OF NEW YORK 


Through a Subcommittee the Association’s City Court Com- 
mittee has restudied the field of pre-trial procedure by reading the 
literature on the subject, cases which have treated of matters in- 
volving and arising out of pre-trial, the rules in various jurisdic- 
tions which have adopted the practice, and also through visits to 
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the various courts in the Metropolitan district in which pre-trial 
procedure is now in use. 

The suggested rule has been integrated in the present rules of 
the City Court of the City of New York. It carries the unanimous 
approval of the City Court Committee of the Association. 


SUGGESTED RULE 


The amendments below are given insofar as necessary to innovate 
pre-trial practice in the City Court, County of New York Division. 
Where the rules are not quoted at length a short explanation is given 
to show what is covered in the omitted portion. 

Rule I provides for the divisions of the City Court. 

Rule II is to be amended as follows, the underscored matter being 
new: 


“RULE II 


“CALENDARS 


There shall be the following calendars in each division of 
the court: 


General Jury Calendar. 

General Non-Jury Calendar. 
Commercial Jury Calendar. 
Commercial Non-Jury Calendar. 
Equity Calendar 


and, in addition, for the County of New York, a Pre-trial 
Calendar.” 


[The balance of the foregoing Rule II not quoted contains other 
matter which has no relation whatsoever to pre-trial practice.] 

Rule II-A relates to notes of issue and is not concerned in any way 
with pre-trial practice. 

Rule III provides for a general call of the calendar which is not 
affected by pre-trial practice. 

Rule IV provides for day calendars in the various counties of the 
City of New York. The first paragraph of this rule relates to the 
County of New York. In order to be consistent with present Rule VI 
which now purports to deal with the Calendar Practice for the County 





COMMITTEE REPORTS 153 


" of New York, the first paragraph of Rule IV should appear in Rule 
VI. The first paragraph of Rule IV is set forth below. The first two 
of sentences have been deleted from Rule IV and appear now as sub- 
us paragraph (a) of Rule VI. The third sentence of the first paragraph 
of Rule IV appearing in parentheses below has been omitted from 
the amended rules because it is inconsistent with present Rule VI(c). 
“In the County of New York all the calendars of the court 
shall be called on Friday of each week during the terms at 
ite Trial Term, Part III. The General Jury Calendar shall be 
n. called at 10 o’clock; the General Non-Jury Calendar at 11 
en o'clock; and the Commercial Jury and Non-Jury and Equity 
Calendars at 12 o’clock. (All causes marked ready upon such 
calls will be assigned to such trial parts as the justice presiding 
ng at the calls shall from time to time designate.)” 


Rule V specifies the various trial terms to be held in the different 
counties and is in no way affected by pre-trial practice. 

Rule VI is to be amended as follows, the omitted matter being set 
forth in parentheses and new matter being underscored: 


“RuLE VI 


“CALENDAR PRACTICE FOR THE COUNTY OF NEW YORK 


“( (a) There shall be a Ready Calendar made up of causes 
answered ready on the call of the calendars on Fridays follow- 
ing those assigned to the various parts for trial.)” “(a) In the 
County of New York all the calendars of the court shall be 
called on Friday of each week during the terms at Trial Term, 
Part III, The General Jury Calendar shall be called at ro 
er o’clock; the General Non-Jury Calendar at 11 o’clock; and the 
Commercial Jury and Non-Jury and Equity Calendars at 12 
ay o’clock. 

“All causes marked ready on such calls shall be set down for 


ot immediate pre-trial hearing before a justice assigned for that 
purpose by the chief justice. A daily calendar of such hearings 

re shall be prepared and the calendar clerk shall notify the at- 

re torneys for the parties the day before their case is expected to 

I be reached for such hearing. 

ty “Counsel familiar with the case and with authority to act 


must attend and parties may attend or the court may require 
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or 


their attendance. Upon default of proper representation at 
such hearing the cause may be dismissed, an inquest directed, 
marked off or sent to the foot of the calendar. For good cause 
shown such hearing may be adjourned from time to time. 
“The justice at such hearing shall consider with counsel the 
following: 
1. Simplification and definition of the issues; 
2. Stipulations in regard to waiver of rules of evidence as 
to proof of facts or writings; 
3. Limitation of expert witnesses; 
4. Procedural matters preliminary to trial not yet brought 
before the court; 
5. The possibility of adjustment, compromise or settle- 
ment. 
6. Such other matters as may aid in the disposition of the 
action. 


“After the case appears on the calendar for pre-trial hearing, 
all motions thereunder shall be made at Special Term in ac- 
cordance with Rule VII but they shall be referred to the justice 
who conducted the pre-trial hearing and the moving party 
must disclose in his papers the name of the justice before 
whom such hearing was held. The justice at the pre-trial hear- 
ing may provide for motions and other relief upon notice 
and shall fix the time for disposition thereof and except as so 
provided by the pre-trial justice the making of a motion after 
the case appears on the pre-trial calendar shall not be proper 
ground for adjournment of the trial. 

“The court may enter an order which recites the action 
taken at such hearing, the amendments allowed to the plead- 
ings, the stipulations with respect to the issues and to evidence 
and the limitation of witnesses, if any, and providing for such 
other motions and other relief as shall have been determined 
upon. 

“Causes not otherwise disposed of at such hearing shall be 
placed upon a Ready Calendar to be assigned to the various 
parts for trial as hereinafter provided. The Justice presiding 
at the pre-trial hearing shall not sit as a judge at any trial of 
the same action.” 


The remainder of Rule VI as it now appears with subdivisions (b) 
through (m) which provides for the disposition of the Ready Calendar 
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will remain as now written since it has no bearing on pre-trial practice. 
Rules VII through XXIV relate to various other matters in no way 
connected with the innovation of pre-trial practice. 


Respectfully submitted, 


COMMITTEE ON THE CITY COURT 
OF THE CITY OF NEW YORK 
OF 
THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


LESTER KISSEL, Chairman HOWARD HENIG 

ARNOLD BAUMAN MORRIS J. JUNGER 
ROBERT L. CLARE, JR. EDNA NEUMANN 

JOHN J. CLARKE STANLEY F. REED, JR. 
ROBERT TREAT CRANE, JR. JOHN H. SHERRY 

LESTER E. DENONN IRVING SLONIM 

STEPHEN P. DUGGAN, JR. WILBERFORCE SULLY, JR. 
HERSEY B. EGGINTON IRVIN WALDMAN 
EUGENE H. GORDON HENRY G. WALTER, JR. 


COMMITTEE ON ARBITRATION 
INTERIM REPORT 


During 1946 and 1947 the chairman of the Committee on Arbi- 
tration wrote a series of essays outlining trends in the use of 
voluntary arbitration of commercial and labor disputes, which 
were published in magazines. These essays noted a steady increasé 
in the use of arbitration, together with favorable comment from 
the bench in Federal and State Courts where appeals had been 
taken. 

The President of the Association, at the time it filed its report 
for 1947, suggested to the Committee that it conduct research to 
determine the trend also of lawyer participation at arbitration 
hearings, and to state its findings in a special report. 

Adopting the President’s suggestion, a sub-committee headed 
by Mr. Murray Jacobs, one of the members of the Committee on 
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Arbitration, was appointed, and has been notably active and pain- 
staking in its work. The sub-committee is indebted to the assis. 
tance given it by Mr. J. Noble Braden, Administrative Vice- 
President of the American Arbitration Association, who not only 
sat in conference with them but also gave them access to the files 
of that Association. Mr. Albert C. Bickford, of the Association's 
Executive Committee, liaison member to the Committee, at- 
tended the meetings and aided with advice and suggestions. 

It was decided by the sub-committee to go back twenty years 
to select a basis for comparison. A report was discovered in the 
files of the American Arbitration Association, which covered 
research up to and including the year 1926. This research showed 
that for the year ending December 31, 1926, 36% of the parties 
to arbitrations, when the arbitrations reached the hearing stage, 
were represented by lawyers. 

During the twenty years from 1927 to 1947, there was noted 
a steady increase in lawyer participation. It is thought better for 
a summary to be given separately for certain recent years, divided 
into classifications. The contrast between 1927 and 1947 becomes 
more vivid when shown in that way. Hence the following figures: 


Commercial and Labor Hearings Grouped Together 


1938 Lawyer Participation 70% 
Commercial Tribunal 
1942 Lawyer Participation 80% 
1946 Lawyer Participation 82% 
Labor Tribunal 
1942 Lawyer Participation 84% 
1945 Lawyer Participation 91.7% 
1947 Lawyer Participation 91.6% 


The members of the sub-committee, who were completely un- 
aware when the research began, what would be the result, were 
as astonished at the discovery of an increase of from 36% of law- 
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yer participation in 1926-27 to more than 91% in 1947, as will 
be the reader of this interim report. 


Trend to Relaxation in A pplication of Ancient Rules of 
Groups, Barring Lawyer Participation 


The chairman of the Committee read in the newspapers re- 
cently information of an ancient ordinance, which has never 
been amended or repealed, and which defined it to be a criminal 
act for a citizen residing in Rhode Island to enter upon the sacred 
soil of the Commonwealth of Massachusetts. It is not, therefore, 
a matter to create any rousing astonishment to discover that some 
trade and labor associations retain on their books rules prohibit- 
ing the pollution of their deliberations by the presence of mem- 
bers of the bar. But the growing sense of the value of lawyer parti- 
cipation is gradually breaking down the impediments of these 
rules. The sub-committee established contacts with a number of 
the leading groups who were subject to prohibitory rules. Illus- 
trative is Association of Food Distributors, which has a rule that 
“parties may not be represented by lawyers.’ But, in four sepa- 
rate years, the rule has been waived where the parties have re- 
quested the presence of their counsel. The New York Stock 
Exchange has a rule that where membership disputes arise the 
parties have no right to counsel. The sub-committee examined 
the records for six years back and report that “definitely there 
has been a gradual increase in the number of cases attended by 
lawyer participation.” In the last six years the increase has been 
such that during that period the parties appeared by attorneys 
in 26.5% of the New York Stock Exchange cases actually reach- 
ing hearings. 


Participation by Lawyers in Arbitration Hearings As Arbitrators 


The sub-committee having reported at a meeting attended by 
Mr. Bickford of the Executive Committee, Mr. Bickford sug- 
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gested that the members of the Association might be interested to 
know also the extent to which lawyers were acting, in addition to 
representation of counsel, actually as the arbitrators of the dis- 
pute. So, the patient sub-committee and the more than patient 
Mr. Braden, of the American Arbitration Association, went at 
this task through the re-examination of individual cases and 
annual reports and compilations. 

It was discovered that the lowest percentage of lawyer parti- 
cipation naturally occurred in the commercial field where ex- 
perts in the particular industry involved are selected. Often there 
are two of those in a three party panel of arbitrators. Yet, in those 
commercial cases, 21% of the arbitrators have been lawyers. 
There is a great increase in the field of labor arbitrations where 
61% of the arbitrators are lawyers. In accident cases, arising 
on statutory claims, all the arbitrators have been lawyers. 


Respectfully submitted, 


Committee on Arbitration 


Joun T. McGovern 


Chairman 
January 17, 1948 


The Library 


SwwneEy B. Hitz, Librarian 


SELECTED LIST OF WORKS ON PATENT, 
TRADE-MARK AND COPYRIGHT LAW 


In the compiling of this list, currently used materials have been 
stressed and it therefore contains but a fraction of the literature avail- 
able on these subjects. Congressional Hearings and other official gov- 
vernment publications, international conventions and agreements, 
periodicals, monographs and early treatises not here listed, offer op- 
portunities for more extensive research. One can trace in these ma- 
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terials the technological progress in this country from the adoption 
by the Constitutional Convention of 1787 of the provision “To 
promote the progress of Science and the useful Arts” to the Atomic 
Energy Control Acts of today. 


PATENTS 


Allyn, R. S. First Plant Patents. New York, Educ. Foundations, Inc. 1934. 
105p. 
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